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INTRODUCTION 

 
This Primer is a project of the DLSU Law Clinic (DLC) under the Clinical Legal 
Education Program (CLEP) of the De La Salle University - Tañada-Diokno 
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4. 

ing in Drug Cases

http://ls.pnp.gov.ph/updates-on-plea-bargaining-in-drug-cases/
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The same provision on Plea Bargaining was retained in 
Rule 118 (Pleas) of the 1964 Rules of Court, which took 
effect on January 1, 1964. 

1985 

 
The provision on the plea of guilty to a lesser offense 
was amended in Section 2 Rule 116 of the 1985 Rules 
of Court. Furthermore, the term “Plea Bargaining” was 

first mentioned and expressly required during pre -trial 
under Section 2 Rule 118. 
 
Section 2, Rule 116 mandates: 
 

SEC. 2. Plea of guilty to a lesser offense. — The 

accused with the consent of the offended party 

and the fiscal, may be allowed by the trial court to 

plead guilty to a lesser offense, regardless of 

whether or not it is necessarily included in the 

crime charged, or is cognizable by a court of 

lesser jurisdiction than the trial court. No 

amendment of the complaint or information is 

necessary.  

 
Section 2, Rule 118 provides:  
 

SEC. 2. Pre-trial conference; subjects. — The pre-

trial conference shall consider the following: 

 

(a) Plea Bargaining; 

(b) Stipulation of facts; 

(c) Marking for identification of evidence of the 

parties; 

(d) Waiver of objections to admissibility of 

evidence; and 

(e) Such other matters as will promote a fair and 

expeditious trial. 

1987 A provision on double jeopardy was added to Section 2 
Rule 116 in the 1987 Rules of Court: "[a] conviction 
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under this plea shall be equivalent to a conviction of the 
offense charged for purposes of double jeopardy." 

2000  Under the 2000 Rules of Court, the rules on Plea 
Bargaining are both provided under Section 1, Rule 116 
(Arraignment and Plea) and Section 1, Rule 118 (Pre-
trial) 

2019 The amendment to Section 28 Rule 130 of the Rules on 
Evidence gave the accused flexibility to negotiate with 
the prosecution on the terms of the Plea Bargain without 
fear that if negotiations were unsuccessful, it would be 
used against him during the trial. 
 

Sec. 28. Offer of compromise not admissible. - 

xxx A plea of guilty later withdrawn or an 

unaccepted offer of a plea of guilty to a lesser 

offense is not admissible in evidence against the 

accused who made the plea or offer. Neither is 

any statement made in the course of Plea 

Bargaining with the prosecution, which does not 

result in a plea of guilty or which results in a plea 

of guilty later withdrawn, admissible. 

 
 
 

PLEA BARGAINING IN DRUG CASES 

 
5. Q: What is the constitutionality of Plea Bargaining in Drug Cases 

based on Estipona v. Lobrigo? 

A:



https://www.doj.gov.ph/files/2018/DC/DC027-2018JUN%20Amended%20Guidelines%20for%20Plea%20Bargaining%20dtd%2026%20Jun%202018(1).pdf
https://www.doj.gov.ph/files/2018/DC/DC027-2018JUN%20Amended%20Guidelines%20for%20Plea%20Bargaining%20dtd%2026%20Jun%202018(1).pdf
https://oca.judiciary.gov.ph/wp-content/uploads/2018/05/OCA-Circular-No.-90-2018.pdf
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agreement between parties, DOJ Circular No. 27 also serves as the counter-

http://ls.pnp.gov.ph/updates-on-plea-bargaining-in-drug-cases/
https://sc.judiciary.gov.ph/28879/
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An example of a lesser offense necessarily included in another is the crime 
of homicide, which is necessarily included in the greater crime of murder. 19 
In homicide, the elements are: 1) that a person was killed; 2) that the accused 
killed him without any justifying circumstance; 3) that the accused had the 
intention to kill; and 4) that the killing was not attended by any of the qualifying 
circumstances of Murder, or by that of Parricide or Infanticide.  
 
These elements clearly constitute a part of the elements of murder, which 
are as follows: 1) that a person was killed; 2) that the accused killed him; 3) 
that the killing was attended by any of the qualifying circumstances 
mentioned in Art. 248 of the Revised Penal Code; and 4) that the killing is not 
Parricide or Infanticide. 
 
 

https://oca.judiciary.gov.ph/wp-content/uploads/2018/05/OCA-Circular-No.-90-2018.pdf


https://sc.judiciary.gov.ph/28879/
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1. The offender is on trial for an offense; 
2. The offender has been previously convicted by final judgment of 

another crime; 
3. Both the first and second offenses are found in the same title of 

the Revised Penal Code; and 
4. The offender is convicted of the new offense. 

 
b) Habitual Offender - The Revised Penal Code contains the definition of 

what is a habitual offender or delinquent in Article 6229, where a person 
shall be deemed to be a habitual delinquent, is within a period of ten 
years from the date of his release or last conviction of the crimes of 
serious or less serious physical injuries, robbery, theft, estafa or 
falsification, he is found guilty of any of said crimes a third time or 
oftener. To determine if an offender is a habitual delinquent, the 
following requisites must concur: 
 

1. The offender must have been convicted of any of the following: 
a) Serious physical injuries; 
b) Less serious physical injuries; 
c) Robbery; 
d) Theft; 
e) Estafa; or 
f) Falsification. 

 
2. After conviction or after serving the sentence for the first crime, 

he again committed, within 10 years from his release or first 
conviction, another instance of any of the crimes mentioned. 
 

3. After his conviction or after serving the sentence for the second 
crime, he again committed, within 10 years from his release or 
second conviction, another instance of any of the crimes 
mentioned. 

 
 

 
29 R.A. No. 3815, The Revised Penal Code of the Philippines, Article 62. 
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20. Q: What is the aim of allowing Plea Bargaining on drug cases? 

A: The aim is 
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Offense Charged Acceptable Plea Bargain  

Remarks
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Offense Charged Acceptable Plea Bargain  

Remarks 
Section Penalty Quantity Section Penalty 

1 day to 1 
year may 
likewise be 
imposed. 

offenses 
punishable 
under R.A. 
No. 9165, 
other than for 
illegal drug 
trafficking or 
pushing 
under 
Section 5 in 
relation to 
Section 24 
thereof, then 
the law on 
probation 
shall apply. 

Section 11, 
par. 2. on 11, 
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Offense Charged Acceptable Plea Bargain  

Remarks 
Section Penalty Quantity Section Penalty 

months and 
1 day to 1 
year may 
likewise be 
imposed. 

than 6 
months. Said 
period shall 
be credited to 
his/her 
penalty and 
the period of 
his after-care 
and follow-up 
program if 
penalty is still 
unserved. If 
accused is 
found 
negative for 
drug 
use/depende
ncy, he/she 
will be 
released on 
time served, 
otherwise, 
he/she will 
serve his 
sentence in 
jail minus the 
counseling 
period at 
rehabilitation 
center. 
However, if 
accused 
applies for 
probation in 
offenses 
punishable 
under R.A. 
No. 9165, 
other than for 
illegal drug 
trafficking or 
pushing 
under 
Section 5 in 
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Offense Charged Acceptable Plea Bargain  

Remarks 
Section Penalty Quantity Section Penalty 

relation to 
Section 24 
thereof, then 
the law on 
probation 
shall apply. 

1.00 gram 
and above 
(methamphet
amine 
hydrochloride 
or shabu 
only) 

No Plea 
Bargaining 
allowed 

  

Section 5. 
Sale, Trading, 
etc. of 
Dangerous 
Drugs 
(Marijuana 
only) 

Life 
Imprisonment 
to Death and 
fine ranging 
from 
P500,000 to 
P10,000,000 

.01 gram to 
9.99 grams of 
marijuana 
only 

(methamphet
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Offense Charged Acceptable Plea Bargain  

Remarks 
Section Penalty Quantity 
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inconsistent with the acceptable Plea Bargain under any internal rules 
or guidelines of the DOJ, though in accordance with the Plea Bargaining 
framework issued by the Court, if any. 
 

8. If the prosecution objects to the accused’s Plea Bargaining proposal due 
to the circumstances enumerated in item no. 5, the trial court is 
mandated to hear the prosecution’s objection and rule on the merits 

thereof. If the trial court finds the objection meritorious, it shall order the 


	

